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India-Luxembourg Trade | an overview

In 2021, India exported $37.8M to Luxembourg - the main products of exports
were Raw Tobacco (55.39M), Electric Filament (S4.9M), and Cold-Rolled
Iron ($1.54M). During the last 22 years the exports of India to Luxembourg have
increased at an annualized rate of 6.22%, from $S10M in 1999 to $37.8M in 2021.

In 2021, Luxembourg exported S$65.6M to India. The main products
that Luxembourg exported were Refrigerators ($7.7M), Industrial Furnaces ($5.44M),
and Metal Molds ($5.29M). During the last 22 years the exports of Luxembourg to
India have increased at an annualized rate of 9.1%, from $9.67M in 1999 to $65.6M in
2021.

Luxembourg overtakes Mauritius as India’s third-largest
FPI region

Since 2020, Luxembourg’s prominence has increased (following virtual meetings
between European and Indian leaders, resulting in three financial agreements to
bolster trade relations). Out of more than 3,000 FPI accounts from Europe
(excluding the UK), approximately 1,400 originate from Luxembourg. Luxembourg
Portfolio Investment: India data was reported at 52,523.602 EUR mn in Dec 2022.
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India-Luxembourg DTAA | Key Features

 DTAA signed in 2008,

* Covers Tax residents of Luxembourg and India,

* A comprehensive treaty covering all income streams,

* Avoidance of double taxation (Article 25), & Exchange of Information (Article 27),

India released synthesised text for application of DTAA between India-Luxembourg as
modified by the Multilateral Convention (MLI) to implement tax treaty related
measures to prevent Base Erosion and Profit Shifting (BEPS). Key highlights are as
follows :

- MLl enters into force for India on 1 October 2019, with following effects :

a) with respect to taxes withheld at source on amounts paid or credited to non-
residents, where the event giving rise to such taxes occur on or after 1 April 2020,

b) with respect to other taxes levied by India, for taxes levied with respect to taxable
periods beginning on or after 1 April 2020,

- MLI enters into Luxembourg on 1 August 2019, with following effects :

a) with respect to taxes withheld at source on amounts paid or credited to non-
residents, where the event giving rise to such taxes occur on or after 1 Jan 2020,

b) with respect to other taxes levied by Luxembourg, for taxes levied with respect to
taxable periods beginning on or after 1 April 2020,



Indian Authority of Advance Rulings (AAR) |
FRS Hotel Group (Lux) S.a.r.l. In re (AAR No 1010 of 2010, 24t May, 2018)

Provisions of India-Luxembourg DTAA and Indian Income tax Act, 1961, on facts, absolute control of Non-resident
over operations and management constituted Hotel in India as a fixed place PE — income earned in India was
attributable to PE and taxable as business income.

A Luxembourg incorporated company, a member-company of hospitality group engaged in development,
operations and management of chain of hotels, resorts and branded residences. It provided management and
operations services for Hotels.

It was engaged by the Indian Company for development and operations of the Indian Company — Indian company
compensated to the Lux company for services, either by way of lumpsum payment (for technical services), or
percentage of revenue/market fee / construction costs.

?The question asked for the consideration of AAR was whether compensation under Global Reservation Services

(GRS) would be taxable as FTS or Royalty?

The AAR held :

Perusal of service agreement reveal that the subject Hotel was at disposal of the Lux company — Indian Company
had agreed for exclusive authority of Lux Co over operations and management of Hotel and every operation vested
with Lux Co over operations and management.

The Hotel in India constituted Fixed Place of PE (Permanent Establishment) of Lux Co in India,

The Income under the Agreements was attributable to fixed place of PE of the Lux Co — it will be treated as
‘business profits’ under Article 7 of the India-Luxembourg DTAA. Provisions of Section 9 of the Indian Income-tax

Act, 1961 apply to it accordingly.



Luxembourg-India | structuring debt investments

The tax withholding 10% rate on interest in India-Luxembourg DTAA and capital gains tax regime in

Luxembourg — highly favorable to structure debt investments in India :

* Need for Commercial Substance :
With ratification of MLI in DTAA, stricter requirements to demonstrate commercial substance in
transactions. More so, with clause of Limitation of Benefits (LoB) in DTAA | must have

transactions genuine & commercially justifiable, ‘Principal Purpose Test (PPT)’ — transactions not

done to obtain tax benefits

 Redemption premium on debt instruments — debt or capital gains?

India-Luxembourg (alongwith India-Singapore and India-Mauritius DTAA), include redemption

premium within definition of ‘interest’ : subject to withholding tax in India at 10%.




India-Luxembourg | Angel Tax
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Angel Tax exemption

The provisions of ‘angel tax’ introduced in 2012 to
deter generation and use of unaccounted money
through subscription of shares of a closely held
company at a value higher than its fair market value,

Whenever an Indian unlisted company (such as a
start-up) receive equity from a resident for issue of
shares that exceed face value of its shares, it will be
treated as ‘Income from other sources’ in hands of
start-up,

Earlier the foreign investors were exempt from the
above-mentioned mechanism, however, with the
latest amendment, the foreign Investors are included
in its ambit — when a start-up raise funding from a
foreign investor at a value more than fair market value
of its shares (in form of premium), it will be counted
as its income and subject to tax,

Exemptions provided to certain category of start-ups,
Effective from 1t April, 2023, Investors from 21

countries exempted from levy of angel tax for
investment in Indian unlisted companies / start-ups.

Investors from 21 Countries have been exempted from levy of angel tax for investment

in unlisted Indian start-ups:
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USA

UK
Australia
Germany
Spain
Austria
Canada
Czech Republic
Belgium
Denmark
Finland
Israel
Italy
Iceland
Japan

Korea

17.
18.
19.
20.
21.

Russia
Norway

New Zealand
Sweden
Russia

Other exempt entities :

Government
Government related
Investors (Central Banks,
sovereign wealth funds,
Insurance Cos

Countries not included:

Singapore,
Netherlands,
Mauritius,
Ireland



India-Luxembourg |ODI regime
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India’s ODI regime

*  Financial Commitment of an Indian entity up to 400% of Net worth as on date of last audited Balance Sheet.
* Investment as OPI by an Indian entity cannot exceed 50% of its net worth as on the date of its last audited Balance Sheet.
»  SEBI registered MFs, VCFs can invest overseas in securities as stipulated by SEBI | overall cap of USD 7 billion for MFs & USD 1.5 billion for VCF

Amendment in August, 2022 | Key features

a. Overseas Direct Investment is now defined as follows : Investment by way of acquisition of :
- Unlisted equity capital of a foreign entity; or
- Subscription as a part of the memorandum of association of a foreign entity; or
- In case of a listed foreign entity : Investment in ten per cent, or more of the paid-up equity capital of the listed foreign entity; or
- Investment with control where investment is less than ten per cent of the paid-up equity capital of the listed foreign entity.

b. Overseas Portfolio Investment (‘OPI’) is now defined as: ‘Investment, other than ODI, in foreign securities, but not in any unlisted debt instruments or any security issued by a
person resident in India who is not in an IFSC’

C. ‘Control” has been defined to mean the right to appoint majority of the directors or control management or policy decisions exercisable by a person or persons acting
individually or in concert, directly or indirectly, including by virtue of their shareholding or management rights or shareholders’ agreements or voting agreements that entitle
them to ten per cent or more of voting rights or in any other manner in the entity.

d. Person resident in India has now been permitted to invest in a foreign entity that has invested or invests into India [Round Tripping], directly or indirectly, up to 2 layers of
subsidiaries, without RBI approval.

e. A resident individual has been permitted to gift foreign securities to his relative resident in India without RBI approval | A resident individual is permitted to receive
foreign securities by way of gift from a person resident outside India, subject to compliance with the provisions of Foreign Contribution (Regulation) Act, 2010 (‘FCRA’).

f. ‘Bonafide business activity’ has been defined to mean any business activity permissible under any law in force in India and the host country or host jurisdiction, as the
case may be.

g. Financial remittances towards loan to the foreign entity and/or in respect of the issuance of bank guarantee to/on behalf of the foreign entity permitted only after
ensuring that the Indian entity has made ODI and has control in the foreign entity. Interest rate should be at arm’s length.

h.  Any person resident in India whose account is classified as non-performing assets, or as a wilful defaulter by any bank, or is under investigation by a financial service
regulator or investigative agency, will have to obtain a NOC from the lender bank or regulatory body or investigative agency, before making any such financial
commitment or undertaking disinvestment.

i An Indian entity which is not engaged in financial services sector in India can now make ODI in a foreign entity engaged directly or indirectly in financial services
activities, except banking or insurance.

j. Indian resident person may acquire immoveable property on a lease of note more than 5 years. Can also acquire by inheritance or gift or purchase from an Indian resident,

k.  New forms prescribed | Delay in reporting Ol related compliances including Annual Performance Report shall now attract Late Submission Fees
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