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1. Luxembourg tax overview

• Corporate Income Tax (« CIT ») + Municipal Business Tax (« MBT »): 24,94%

• Net Worth Tax (« NWT ») rates:
• Taxable base of up to EUR 500 million: 0.5%

• Taxable base exceeding EUR 500 million: 0.05%

• Minimum NWT: EUR 4,815 for entities with aggregated fixed financial assets, 
transferable securities, inter-company receivables, and cash in excess of both 90% of 
their total gross assets and EUR 350,000 

• Minimum NWT in other cases: varies, depending on company’s total gross assets, 
between EUR 535 and EUR 32,100

• Minimum NWT: EUR 4,815 declared unconstitutional , may be replaced by a NWT of 
EUR 1,605



1. Luxembourg tax overview

• Withholding tax rate: 15%, exemption by Participation Exemption regime 
and reduction by Double Tax Treaties 

• VAT: standard rate 17%

• Income tax for individuals
• Progressive tax schedules

• Solidarity tax: 7%

• Marginal tax rate: 42% + 7% = 45,78%

• Double Tax Treaties network: +80 jurisdictions

• Holding companies: Participation Exemption regime



2. IP Box Tax regime in Luxembourg

• The new IP Box regime: based on the guiding principles recommended by the Organisation for 

Economic Co-operation and Development ("OECD") as part of the Action Plan on Base Erosion 

and Profit Shifting ("BEPS"). 

• The main difference between the current IP Box regime and the previous one: subject to the 

condition that the taxpayer has engaged in substantial research and development activity relating 

to the creation, development or improvement of an eligible asset.

• The porion of net income from an eligible asset qualifies for partial exemption, is determined on 

the basis of a ratio: the « Nexus Approach ».



2. IP Box Tax regime in Luxembourg

• Partial exemption of 80% according to the following formula: 

• Adjusted net income x Prorata x 80% 

• Eligible net income is determined in several successive steps:

• Step 1: Net income = eligible income from eligible IP - total expenditure - expenditure indirectly related to eligible IP

• Step 2: Adjusted net income = net income - negative net income from prior years (if any)

• Prorata which, according to the "Nexus Approach": 

• Prorata = Total eligible expenses (increased by up to 30%)  

    Total expenditure



2. IP Box Tax regime in Luxembourg

• Given the current overall rate (IRC + ICC) of 24.94%, the IP Box tax regime => an effective tax rate of 4.98%. 

• Eligible IPs will be 100% exempt from NWT. 

• Eligible assets, including but not limited to:

• patents;

• a utility model;

• a supplementary protection certificate for a patent on a medicinal or phytopharmaceutical product;

• an extension of a supplementary protection certificate for a medicinal product for paediatric use; and

• software protected by copyright under national or international law.

• Commercial rights such as trademarks, designs and domain names are excluded.



2. IP Box Tax regime in Luxembourg

• The following revenues are eligible:

• Royalties; and

• capital gains on disposals.

• Eligible expenses are those directly linked to the creation, development or improvement of eligible IP, 

generated by research and development activities, including:

• personnel costs for researchers, technicians and other support staff; 

• instrument and equipment costs;

• costs of raw materials and similar products;

• study costs; and

• administrative costs.



2. IP Box Tax regime in Luxembourg

• The following expenses are not eligible, even if they are directly related to the creation, development or 

improvement of eligible IP:

• acquisition costs: these include not only expenditure for the acquisition of IP or for the acquisition of a 

right to carry out research, but also expenditures incurred as remuneration for the use of, or the right 

to use, IP;

• interest and financing costs; and

• real estate costs, including the cost of leasing buildings used for research and development activities.



2. IP Box Tax regime in Luxembourg

• In addition, to qualify as an eligible expenditure, it must be:

• incurred by the taxpayer himself; 

• carried out by a permanent establishment of the taxpayer located in the EEA and not already 

benefitting from a similar regime in that country; 

• paid by the taxpayer to a third-party company; or 

• paid by the taxpayer to an affiliated company, whether or not located in Luxembourg: parent

companies, subsidiaries and sister companies. Payments must be at “arm’s length”.

Cf. Administrative Court , January 11, 2024, n° 48770 C



3.  ATAD I & II: Introduction

• ATAD = Anti Tax Avoidance Directive = Directive laying down rules to combat tax avoidance practices which 
have a direct impact on the functioning of the internal market.

• The aim of these directives is to introduce measures to combat tax evasion within EU Member States 
(« MS »).



3. ATAD I & II

• The ATAD I directive introduced 5 anti-avoidance measures: 

• limitation on borrowing cost deductibility; 

• revised « exit tax »;

• general anti-abuse clause or (« GAAR »);

• rules on controlled foreign companies (« CFC »); and 

• measures to combat hybrid mismatches.

• The purpose of the ATAD II directive is to extend the scope of ATAD I to third
countries.



3.  ATAD I & II: limitation on borrowing cost deductibility

• This rule is based, like other measures introduced by the ATAD directive, on the results of the 
OECD project against "BEPS", and more specifically on the final report on Action 4 of the BEPS 
Action Plan, which was made public in early October 2015.

• Purpose: to limit the erosion of the tax base through the deduction of excessive amounts of 
interest on any debts a taxpayer may incur. The rule limiting interest deductibility makes no 
distinction between costs related to debts contracted domestically, in a MS or a third country. Nor 
does it distinguish between interest owed to third parties and those due to affiliated companies. 

• New Art. 168 bis LITL in Luxembourg Circular no. 168 bis/1 of July 28, 2021, clarifies the method 
for determining the amount of deductible additional borrowing costs.



3.  ATAD I & II: limitation on borrowing cost deductibility

• Article 168bis L.I.R. introduces a ceiling on the deduction of financial costs "additional borrowing costs", up 
to a maximum of 30% of tax EBITDA, while providing for a de minimis threshold of EUR 3,000,000. 

• The higher of the 2 amounts applies

• Step 1: Computation of 30% of the company's EBITDA 

• Step 2: 
• If 30% of EBITDA < EUR 3,000,000

• Excess borrowing costs < EUR 3,000,000, then full deductibility of excess borrowing costs
• Excess borrowing costs > EUR 3,000,000 then deductible up to EUR 3,000,000 and additional 

borrowing costs added back to income 
• If 30% of EBITDA > EUR 3,000,000

• Excess borrowing costs < 30% of EBITDA then full deductibility of excess borrowing costs
• Excess borrowing costs > 30% of EBITDA, then 30% of EBITDA is deductible, and the additional 

borrowing costs are added back to income



3.  ATAD I & II: limitation on borrowing cost deductibility

• Exclusion from the limitation to deductibility: credit institutions, insurances or 
reinsurances, pension funds, AIFs, UCITS, Management Companies of AIFs and 
UCITS and securitization vehicles (under Art 2 (2) Regulation 2017 / 2402) 

• According to the Commission, Luxembourg went beyond the permitted 
exemptions for "financial undertakings" by including securitization vehicles

• Proposal to amend Article 168bis of the Luxembourg income tax law, excluding 
securitization vehicles from the list of financial undertakings.



3. ATAD I & II: Revised « Exit tax »

• When a taxpayer transfers assets or his tax residence outside Luxembourg => 
liquidation tax implications, i.e., taxation of the value of any latent capital gains 
generated in Luxembourg, even if these gains are still latent at the time of exit.

• ATAD I and II allow taxpayers to defer payment of exit tax on certain transfers, i.e., 
within the European Union and, under certain conditions, to third countries that 
are parties to the European Economic Area ("EEA") Agreement, by spreading the 
payments over a maximum of 5 years (§ 127 AO).



3. ATAD I & II: Revised « Exit tax »

• New § 127 AO states that:

“Insofar as the tax due results from taxation in accordance with Articles 38 and 172 of the 
amended Law of December 4, 1967 concerning income tax, the taxpayer may request a 
deferment of payment in return for a linear instalment of the exit tax over a maximum of 
five years, without late payment interest being taken into account, provided that the State 
to which the transfer is made is a Member State, or that the State to which the transfer is 
made is a State party to the Agreement on the European Economic Area […].”



2.  ATAD I & II: Rules on controlled foreign companies (« CFC »)

• Under Article 164ter LITL, entities may qualify as CFCs if they are permanent establishments or 
companies which are not subject to Luxembourg taxes or if their income is tax exempt in 
Luxembourg. 

• Foreign entities shall qualify as CFCs when the following two conditions are cumulatively met:

• the Luxembourg taxpayer holds, itself and / or with “associated enterprises” directly or 
indirectly, more than (i) 50% of the share capital; (ii) 50 % of the voting rights in the CFC; or 
(iii) owns the right to receive more than 50% of the profits of the CFC; and

• the taxation paid by the CFC is lower than the difference between (i) the taxation which 
would have been due in accordance with the LITL; and (ii) the taxation actually paid by the 
CFC.



3. ATAD I & II: Rules on Controlled Foreign Companies (« CFC »)

• In accordance with Article 164 ter LITL, benefits perceived by the CFC which

• have not been distributed to the Luxembourg taxpayer during the same 
financial year; and

• result from non-authentic arrangements having the purpose of obtaining a tax 
advantage

must be included in the taxable income of the Luxembourg taxpayer.



3.  ATAD I & II: GAAR

• Luxembourg has GAAR embedded in its legislative framework (Art. 6 SteuerAnpassungsGesetz, 
“StAnpG”), 

• More recently, Luxembourg modified its existing GAAR under Art. 6 StAnpG to align it with the 
GAAR provided for by the ATAD 1. 

• According to the amended rule, a transaction is to be considered abusive where it is an
arrangement or series of arrangements which, having been put in place to obtain, as a principal
objective or as one of the principal objectives, a tax advantage which runs counter to the object
or purpose of the directive, is not genuine having regard to all the relevant facts and
circumstances.

• An arrangement, which may comprise several stages or parts, or a series of arrangements shall be 
regarded as not genuine to the extent that such arrangement or series of arrangements is not put 
in place for valid commercial reasons which reflect economic reality.



3.  ATAD I & II: Hybrid mismatches

• Objective: Eliminate double non-taxation in structure and arrangements resulting from

differences in the legal characterization of hybrid entities and hybrid financial instruments.

• Scope: EU situations involving hybrid entities and hybrid financial instruments.

• Hybrid mismatches with non-EU countries which are within the scope of ATAD II.

• Differences in the legal characterisation of (i) a financial instrument; or (ii) an entity, in an 

arrangement structured (a) between a Luxembourg taxpayer and an associated enterprise in 

another MS; or (b) when the commercial or financial relations between a Luxembourg taxpayer 

and an associated enterprise in another MS give rise to a double deduction or to a deduction 

without inclusion.

• Tax implications: tax deduction will be denied in the MS.



4. ATAD III

• The ATAD III Directive will put an end to the use of "shell companies" 
for tax purposes. 

• Companies with little substance are targeted.



4. A 7-step process

Identifying 
entities at risk

Substance 
report

Presumption Rebuttal rule Exemption Consequences



4. A 7-step process

▪ Step 1 - Identification of entities at risk:

Companies are considered to be entities at risk under the Draft Directive if they have 
several cumulative characteristics:

• passive activity: more than 65% of the company's revenues are "relevant income", i.e., interest, 
dividends, royalties, capital gains, income from leasing, real estate assets, certain movable assets and 
financial activities.

• in the previous two years ;



4. A 7-step process

▪ Step 1 - Identification of entities at risk:

• Cross-border activity:

i. more than 55% of the book value of the company's assets were located outside the

company’s MS during the two previous tax years; and

ii. at least 55% of the company's relevant revenues are received or paid through cross-border

transactions.



4. A 7-step process

▪ Step 1 - Identifying entities at risk:

• Significant use of subcontracting/outsourcing: over the past two years, subcontracting of day-to-day 
management activities and decision-making for the most important functions.

➢ Following consultation with Parliament, outsourcing would be understood as entrusting "to a third 
party". However, if the term "third party" is to be understood as meaning any entity that is not related, 
this amendment would make it possible to exclude from the scope of the future directive companies 
that entrust their management to companies in the group to which they belong. 



4. A 7-step process

▪ Step 1 - Identifying entities at risk:

=> an at-risk entity must prove, as part of its annual tax 
returns, that it meets the minimum substance indicators 
required to escape classification as a "shell entity", or prove 
that it can benefit from the exclusion from the scope of ATAD 
III.



4. A 7-step process

▪ Step 2 - Minimum substance indicators:

- the existence of its own premises or premises shared with entities in the same group;

- the existence of an active bank account or e-money account in the EU; and

- at least one director or the majority of employees are resident for tax purposes in the company’s MS 
(Luxembourg)

➢ Initial proposal: one or more residents (or border) directors, qualified and authorized to make strategic 
decisions, who use their powers independently and regularly and who are not employed or mandated by 
unrelated companies. 

➢ After consultation with Parliament, the only remaining condition is that they be "authorized to take strategic 
decisions".



4. A 7-step process

▪ Step 3 - Establishing the presumption:

• Depending on the information provided in the tax return, the tax authorities of the MS concerned may
establish either a presumption of minimum substance (criteria fully met), or a presumption of insufficient
substance.

• An entity that fails to meet one or more of the aforementioned indicators of substance, or fails to provide 
the relevant supporting documents, is presumed to be a "shell entity".

• However, these are simple presumptions, which can be rebutted by either the tax authorities or the
taxpayer.



4. A 7-step process

▪ Step 4 & 5 - Potential reversal of presumption or rebuttal:

• The taxpayer may rebut the presumption of insufficient substance by providing additional information on:

➢ the business reasons for creating the entity;

➢ the profile of employees, including their level of experience, role, position and decision-making powers,
skills and length of employment contract;

➢ the local nature of decision-making relating to the activity of the entity concerned; and

➢ concrete proof that decision-making on income-generating activities takes place in the company’s MS 
(Luxembourg).



4. A 7-step process

▪ Step 6 - Exemption / Safeguard clause: 

• This stage enables the company to apply for an exemption from the reporting obligation set out in the Draft
Directive.

• It will have to prove that the structure has been set up, not so that it or another company in the group can
obtain tax benefits, but for real activities and commercial purposes.

• To do this, the company will need to produce information that enables it to compare the tax liability of the
structure or group to which it belongs, with and without its interposition.

• If the information provided satisfies the tax authorities, the company will be exempt from the substance
report for one year. The 5-year exemption can be extended as long as the legal and factual circumstances
remain unchanged.



4. A 7-step process

▪ Step 7 - Tax consequences:

• If the company:

➢ is considered a risky entity;

➢ does not have sufficient substance;

➢ failed to rebut the presumption; AND

➢ does not benefit from the exemption.

=> There are tax consequences.



4. A 7-step process

▪ Step 7 - Tax consequences:

• Consequences for the company:

➢The relevant tax authorities may refuse to issue certificates of residence for the entity concerned.

➢The relevant tax authorities may also issue certificates, but these will state that the company is
not in a position to benefit from the double taxation avoidance measures provided for in tax
treaties and the European "parent-subsidiary" or "interest and royalties" directives.

➢A withholding tax will be applied by MS (without benefiting from reduced rates or exemptions
provided for in tax treaties).



4. A 7-step process

▪ Step 7 - Tax consequences:

• Consequences for the company's partners:

➢The partners of the company resident in an MS will be taxed as if they had
themselves realized the profits of the said company after deduction of the taxes
paid by the entity.



34

THANK YOU FOR YOUR ATTENTION!
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